STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH, BQOARD OF
MASSAGE THERAPY,

Petitioner,
VS. Case No. 03-4789PL

VLADI SLAU SI MAKOV,

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER

On June 22, 2004, an adnministrative hearing in this case
was held in Bradenton, Florida, before WlliamF. Quattl ebaum
Adm ni strative Law Judge, Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Brian J. Stabley, Esquire
Departnment of Legal Affairs
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

For Respondent: J. Brent Jones, Esquire
Grossnman, Roth and Partridge
1800 Second Street, Suite 777
Sarasota, Florida 34236

STATEMENT OF THE | SSUES

The issues in the case are whether the allegations of the
Adm ni strative Conplaint are correct, and, if so, what penalty

shoul d be i nposed.



PRELI M NARY STATENMENT

By Admi nistrative Conplaint dated Cctober 22, 2003, the
Departnent of Health, Board of Massage Therapy (Petitioner),
al l eged that M adi sl au Si nakov (Respondent) viol at ed
Sections 456.072, 480.046(1)(0), and 480.0485, Florida Statutes
(2003), related to the practice of nassage therapy. The
Respondent disputed the allegations and requested an
adm nistrative hearing. The Petitioner forwarded the matter to
the Division of Adm nistrative Hearings, which schedul ed and
conduct ed the heari ng.

At the hearing, the Petitioner presented the testinony of
two witnesses and had Exhibits 1 through 3 admtted into
evi dence. The Respondent presented the testinony of two
wi tnesses and testified on his own behal f.

The one-volunme Transcript of the hearing was filed on
July 6, 2004. Both parties filed proposed recommended orders
that were considered in the preparation of this Recomended
O der .

FI NDI NGS OF FACT

1. The Respondent is a nmassage therapist holding State of
Florida Iicense nunber MA25243. The Respondent, a nale, has

been a |icensed nassage therapi st since Septenber 22, 1997.



2. At all tinmes material to this case, the Respondent has
wor ked as a massage therapist at Bayshore Rehabilitation,
6088 14th Street West in Bradenton, Florida.

3. KS is a 29-year-old female, living in Mjakka City,
Fl ori da.

4. As a birthday gift, relatives gave K S. a gift
certificate for a nmassage at Bayshore Rehabilitation

5. On March 11, 2003, K. S. called Bayshore Rehabilitation
and made an appointnment to receive a 55 mnute nmassage begi nni ng
at 5:00 p.m on that day.

6. Prior to March 11, 2003, K S. had never been to
Bradent on Rehabilitation, and had not previously received a
massage froma |icensed nmassage therapi st.

7. Upon arriving at Bayshore Rehabilitation, K S gave the
gift certificate to a blonde woman, who greeted K S. when she
entered the facility. The blonde wonman did not identify herself
to K. S

8. The bl onde wonman was Svetl ana Ladyzhensky.

Ms. Ladyzhensky and her husband Lenny Ladyzhensky are the owners
of Bradenton Rehabilitation

9. M. Ladyzhensky led K S. to Treatnment Room No. 3.

Ms. Ladyzhensky did not ask K S. to provide any health-rel ated

i nfornmati on.



10. M. Ladyzhensky infornmed K S. that the nassage
t herapi st was blind and asked if that presented any probl em
K.S. was not concerned by the information.

11. After telling K S. how to prepare for the nmassage,

Ms. Ladyzhensky left the room Based on directions from

Ms. Ladyzhensky, K. S. undressed but for her underwear, got onto
t he massage table on her stonmach, and covered herself with a
sheet .

12. Shortly thereafter, the Respondent entered the room
greeted K S., and conversed briefly with her. She told him she
had not had a nmassage before.

13. The Respondent turned on a nusic player and began to
massage K. S.'s shoul ders and back, using sone type of massage
oil.

14. After noving the sheet, the Respondent began to
massage K. S.'s lower back. K S testified that the Respondent
told her she could take down her underwear, that she pulled them
partway down her buttocks, and that he continued the nassage.

15. K S. testified that after the Respondent nassaged her
| ower back, he then "grabbed" her underwear and pulled them down
to her knees. K S. testified that the Respondent nassaged her
butt ocks, noved his hands towards her genitals, and brushed his
fingers against her vaginal lips for five to ten seconds. K S

testified that due to the Respondent's blindness, she assuned



t he touching of her vaginal |ips was an error. She testified

t hat the contact made her unconfortable, that she "asked himif
he massaged feet or hands or anything else,” and that the
Respondent replied, "Oh yes, just trying to give you what you
want . "

16. The Respondent testified at the hearing and denied
t hat he grabbed and pull ed down the underwear, or that any
i nappropriate contact occurred during the nassage.

17. After massaging K S.'s | ower back, the Respondent
massaged her |l egs and feet, and then directed her to turn over
onto her back.

18. K 'S. testified that at the tine she turned over onto
her back, she saw that a clock in the roomread 5:40 p. m

19. After turning over, K S. covered herself fromneck to
ankle with the sheet. The Respondent | owered the sheet and
massaged her neck and shoul ders.

20. K S. testified that the Respondent then | owered the
sheet to expose her breasts, and that within 30 to 45 seconds he
grabbed her breasts, one in each hand, and began to squeeze
them K 'S testified that she grabbed his hands and pushed hi m
away, firmy saying, "No." K S. testified that the Respondent
"I mredi ately canme back and grabbed ny nipples and twi sted them
extrenely hard" and that she responded by again pushing his

hands away and saying, "No."



21. K S. testified that the Respondent grabbed the sheet
and said, "Wat, you no |like?" and that she replied, "No." K S
testified that the Respondent then pulled the sheet off her and
said, "Yes, you like, you want nore?" and that she replied, "No,
| don't."

22. K. S. testified that the Respondent then briefly
massaged her lower right calf "extrenely hard" and quickly left
the treatnment room ending the massage.

23. The Respondent testified that he perforned a standard
massage with K S., and left the roomafter it was conpl et ed.
The Respondent denied that any contact with K S.'s breasts or
ni ppl es occurred during the nassage, and denied that the
conversation reported by K S. took place.

24. After the Respondent left the room K S. dressed and
exited the treatment room M. Ladyzhensky was waiting by the
treatment room door to escort K. S. fromthe facility. K 'S was
not crying or in distress when she cane out of the treatnent
room

25. Ms. Ladyzhensky asked K. S. about the nmassage. K S
remarked that it was "OK" and asked if she could get a drink
froma nearby water fountain. M. Ladyzhensky said, "O
course."” K. S. drank sonme water and | eft the buil ding.

26. K. S. went from Bayshore Rehabilitation to the hone of

the rel atives who had given her the gift certificate.



27. Wthin a few mnutes, the relatives arrived at
Bayshore Rehabilitation to report the allegations, and to seek a
refund of the cost of the gift certificate. The cost was
ref unded.

28. Shortly thereafter, K S. also returned to discuss the
all egations with Lenny Ladyzhensky. During the conversation
with M. Ladyzhensky, K S. saw a | aw enforcenent vehicle pass by
t he building, and she went outside, flagged the officer down,
and reported the allegations.

29. Both Lenny and Svetlana Ladyzhensky testified during
the hearing. Both testified that the walls in the facility are
thin and un-insulated, that the doors are hollow, and that it is
possi bl e to hear noi se between and outside the treatnment roons.

30. During part of the tinme that K S. and the Respondent
were in Treatnment Room No. 3, M. Ladyzhensky was in an
adj oining treatnment room and heard conversation and sone
| aughter fromthe room He heard nothing that caused any
concern on his part.

31. During the tine that K. S. and the Respondent were in
the treatnent room M. Ladyzhensky was noving around the
facility and heard nuffled conversation and |aughter coming from
Treatnent Room No. 3. She heard nothing that caused her any

al arm



32. K. S. did not screamor call for help during the
al l eged assault. She nade no attenpt to | eave the roomwhile
the all eged events occurred, even though the door was unl ocked
and accessible. K 'S testified that she was afraid of being
physi cally harnmed by the Respondent so she did not scream or
attenpt to |eave the room K S.'s testinony regarding the
al l eged assault lacks credibility.

CONCLUSI ONS OF LAW

33. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceeding. 8 120.57, Fla. Stat. (2003).

34. The Petitioner is the state agency charged with the
regul ation of |icensed massage therapists in the State of
Florida. See Chapters 456 and 480, Fla. Stat. (2003), and Fla.
Adm n. Code R 64B7-24 through 64B7-33.

35. Section 480.0485, Florida Statutes (2003), provides as
follows:

Sexual m sconduct in the practice of massage
t herapy.-- The nmassage therapi st-patient
relationship is founded on nutual trust.
Sexual m sconduct in the practice of massage
t herapy neans viol ation of the nassage

t herapi st - pati ent rel ationship through which
t he massage therapi st uses that relationship
to induce or attenpt to induce the patient
to engage, or to engage or attenpt to engage
the patient, in sexual activity outside the
scope of practice or the scope of generally
accepted exam nation or treatnent of the



patient. Sexual m sconduct in the practice
of massage therapy is prohibited.

36. Subsection 480.046(1)(0), Florida Statutes (2003),
provi des that disciplinary action may be inposed against a
licensee for violation of Chapter 456, Florida Statutes, or any
rul es adopted pursuant thereto.

37. Florida Adm nistrative Code Rule 64B7-26.010 provides

as foll ows:

64B7- 26. 010 Sexual Activity Prohibited.

(1) Sexual activity by any person or
persons in any massage establishnent is
absol utel y prohi bited.

(2) No massage establishnent owner shall
engage in or permt any person or persons to
engage in sexual activity in such owner's
massage establishnent or use such
establishnment to nake arrangenents to engage
in sexual activity in any other place.

(3) No licensed nassage therapist shall use
the therapist-client relationship to engage
in sexual activity with any client or to
make arrangenents to engage in sexua
activity with any client.

(4) As used in this rule, "sexual activity"
means any direct or indirect physical

contact by any person or between persons
which is intended to erotically stinmulate

ei ther person or both or which is likely to
cause such stinulation and includes sexual
intercourse, fellatio, cunnilingus,
mast ur bati on, or anal intercourse. For

pur poses of this subsection, masturbation
means the mani pul ati on of any body tissue
with the intent to cause sexual arousal. As
used herein, sexual activity can involve the
use of any device or object and is not
dependent on whet her penetration, orgasm or
ej acul ati on has occurred. Nothing herein
shall be interpreted to prohibit a |licensed
massage therapist, duly qualified under Rule



64B7-31. 001, F.A C, frompracticing colonic
irrigation.

38. The Petitioner has the burden of proving by clear and
convi nci ng evidence the allegations set forth in the
Adm ni strative Conpl ai nt agai nst the Respondent. Ferris v.

Turlington, 510 So. 2d 292 (Fla. 1987). d{ear and convincing

evidence is that which is credible, precise, explicit, and

| acki ng confusion as to the facts in issue. The evidence nust
be of such weight that it produces in the mnd of the trier of
fact the firmbelief of conviction, wthout hesitancy, as to the

truth of the allegations. Slomowitz v. Wil ker, 429 So. 2d 797,

800 (Fla. 4th DCA 1983).

39. K S testified that while she was |ying on her
stomach, the Respondent "grabbed” her underwear, pulled them
down to her knees, and brushed his fingers agai nst her genitals
for five to ten seconds. She testified that later in the
massage, the Respondent violently assaul ted her breasts.

40. It strains credulity to believe that, given the
serious nature of the alleged assault, a person would have
responded to the attack in the same way as did K S.

41. Escape woul d have been rel atively easy. The door was
accessi bl e and unl ocked, and the Respondent is blind, yet K S.
made no attenpt to | eave the roomat any tinme prior to

concl usi on of the massage.
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42. Possi bl e assistance was nearby, as other people were
present in the facility during the tinme of the nassage, yet K S
made no effort to screamor call for help during the all eged
assault. No one heard anything unusual during the tine that the
Respondent and K. S. were in the treatnent room \Wen K S.
exited the treatnment room and spoke to one of the facility's
owners, K 'S. did not appear to be upset or unhappy wth the
massage.

43. Wi le K S. appeared to testify sincerely at the
hearing as to the allegations, the testinony |acks sufficient
credibility to support a firmbelief of conviction, wthout
hesitancy, as to the truth of the allegations, and therefore the
burden of proof has not been net.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnent of Health, Board of Massage
Therapy, enter a final order dismssing the Adm nistrative

Compl aint filed against the Respondent.
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DONE AND ENTERED this 28th day of July, 2004, in

Tal | ahassee, Leon County, Flori da.

W LLI AM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 28th day of July, 2004.

COPI ES FURNI SHED,

Brian J. Stabley, Esquire
Departnent of Legal Affairs

The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

J. Brent Jones, Esquire
Grossman, Roth and Partridge
1800 Second Street, Suite 777
Sarasota, Florida 34236

Renee Al sobrook, Acting CGeneral Counse
Department of Health

4052 Bal d Cypress Way, Bin A02

Tal | ahassee, Florida 32399-1701

R S. Power, Agency Cerk
Department of Health

4052 Bald Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701
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WIlliamH Buckhalt, Executive Director
Board of Massage Ther apy

Department of Health

4052 Bal d Cypress Way, Bin C06

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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